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INTRODUC TION 
 

The Defence of Necessity stands as a pivotal principle in international 

law, permitting states to justify actions that would otherwise 

contravene their legal obligations under exceptional and dire 

circumstances. This doctrine is grounded in the notion that states may 

need to take extraordinary measures to safeguard critical national 

interests when faced with imminent and severe threats. The principle 

of necessity has long been recognized in customary international law 

and codified in various international treaties, offering states a means 

to reconcile their legal responsibilities with pressing exigencies. 

In the context of Investor-State Dispute Settlements (ISDS), the 

Defence of Necessity plays a significant role in shaping the dynamics 

between state sovereignty and investor protections. ISDS mechanisms 

are designed to resolve disputes between foreign investors and host 

states, often involving claims of treaty breaches, expropriation, or 

unfair treatment. The invocation of the Defence of Necessity in these 

disputes provides states with a potential safeguard against claims 

arising from their response to unforeseen crises, such as economic 

downturns, public health emergencies, or national security threats. 

This paper delves into the intricate interplay between the Defence of 

Necessity and ISDS, examining how states utilize this defence to 

counter allegations of treaty violations and its impact on the broader 

investment arbitration landscape. By analyzing key arbitral decisions 
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and legal precedents, the study sheds light on the practical application 

of the Defence of Necessity in ISDS cases and explores its implications 

for balancing state interests with investor rights. This exploration aims 

to offer a comprehensive understanding of how the doctrine 

influences the resolution of disputes and contributes to the evolving 

jurisprudence in international investment law. 

 

METHOD 

This study employs a multi-faceted methodological approach to 

explore the Defence of Necessity in the context of Investor-State 

Dispute Settlements (ISDS). The research methodology is designed to 

provide a comprehensive analysis of both theoretical and practical 

aspects of the doctrine, integrating legal, empirical, and case study 

analyses. 

Initially, a doctrinal analysis is undertaken to examine the theoretical 

underpinnings and historical development of the Defence of Necessity 

in international law. This involves a detailed review of foundational 

legal texts, including customary international law, key treaties, and 

influential academic literature. The doctrinal analysis focuses on 

understanding how the Defence of Necessity has been conceptualized 

and applied in various legal contexts, providing a solid theoretical 

framework for its role in ISDS. 

Following the theoretical groundwork, the study incorporates a case 

law analysis to explore how the Defence of Necessity has been 

invoked in ISDS proceedings. This involves a systematic examination 

of relevant arbitral decisions and tribunals' interpretations of the 

doctrine. The case law analysis seeks to identify patterns in the 

application of the Defence of Necessity, highlighting notable cases 

where states have successfully or unsuccessfully utilized the doctrine 

to justify actions that might otherwise breach investment treaties. This 

empirical analysis provides insights into the practical challenges and 

outcomes associated with invoking the Defence of Necessity in 

arbitration. 

To complement the doctrinal and case law analyses, the study also 

employs a comparative approach, contrasting the application of the 

Defence of Necessity in different jurisdictions and legal frameworks. 

This comparative analysis aims to highlight variations in how different 

arbitral bodies interpret and apply the doctrine, offering a broader 

perspective on its impact across various ISDS settings. 

The research methodology is further enriched by interviews with legal 

practitioners, academics, and arbitrators specializing in international 

investment law. These interviews provide expert insights into the 

practical challenges and considerations associated with the Defence 

of Necessity in ISDS, offering a nuanced understanding of its 

implications from the perspectives of those actively engaged in the 

field. 

In summary, the study's methodology integrates doctrinal, empirical, 

comparative, and qualitative analyses to provide a comprehensive 

exploration of the Defence of Necessity in international law and its 

implications for Investor-State Dispute Settlements. This multi-

dimensional approach aims to offer a robust understanding of the 

doctrine's role in balancing state sovereignty with investor protections 

and its influence on contemporary investment arbitration practice. 

 

RESULTS 

The examination of the Defence of Necessity in international law, 

particularly within the context of Investor-State Dispute Settlements 

(ISDS), reveals significant insights into the interplay between state 

sovereignty and investor protections. The analysis highlights that 

while the Defence of Necessity provides a vital mechanism for states 

to justify exceptional measures taken under dire circumstances, its 

application in ISDS is complex and often contentious. 

Case law analysis demonstrates that arbitral tribunals are cautious in 

accepting the Defence of Necessity, requiring states to meet stringent 

criteria to successfully invoke the doctrine. These criteria generally 

include proving that the state faced an imminent and grave peril, that 

the measures taken were the only way to address this peril, and that 

the measures did not disproportionately impair the investor's rights. 

The results indicate that while the Defence of Necessity can serve as 

a legitimate justification for state actions, its success largely depends 

on the specifics of each case and the tribunal's interpretation of the 

doctrine's requirements. 

The comparative analysis reveals variability in how different tribunals 

apply the Defence of Necessity, reflecting divergent interpretations 

and procedural approaches. This inconsistency highlights the ongoing 

challenges in harmonizing the application of the doctrine across 

different ISDS cases and legal frameworks. Additionally, interviews 

with legal practitioners and experts underscore the practical difficulties 

states face in proving the Defence of Necessity, including the burden 

of demonstrating the existence of a genuine emergency and the 

proportionality of the measures taken. 

Overall, the study concludes that while the Defence of Necessity 

remains a crucial tool for states defending their actions in ISDS 

disputes, its practical utility is tempered by the rigorous standards 

imposed by arbitral tribunals. The findings suggest that there is a need 

for clearer guidelines and more consistent application of the doctrine 

to better balance state interests with investor protections, ensuring 

that the Defence of Necessity can effectively address extraordinary 

circumstances without undermining the integrity of investment 

treaties. 

 

DISCUSSION 

The discussion on the Defence of Necessity in international law and 

its implications for Investor-State Dispute Settlements (ISDS) 

underscores the nuanced and often contentious nature of this doctrine 

in practice. The Defence of Necessity, designed to allow states to 

justify otherwise unlawful actions in the face of imminent and severe 

threats, introduces a complex layer to ISDS disputes. The analysis 

reveals that while the doctrine provides a critical avenue for states to 

protect essential interests, its application in ISDS cases is fraught with 

challenges. Tribunals demand rigorous proof that the measures were 

necessary, proportional, and the only viable option, which sets a high 

bar for states seeking to invoke the defence. 

The variability in tribunal decisions highlights the lack of uniformity in 
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the application of the Defence of Necessity, reflecting differing 

interpretations and procedural approaches across various cases. This 

inconsistency can create uncertainty for states and investors alike, 

complicating the predictability and fairness of dispute resolution. The 

discussion also points to the tension between state sovereignty and 

investor rights, emphasizing the delicate balance that tribunals must 

strike. While the Defence of Necessity is intended to safeguard state 

actions under extraordinary circumstances, its successful application 

requires a careful demonstration that the state's actions were justified 

and did not unduly infringe on the investor’s rights. 

Furthermore, insights from legal practitioners and experts reveal the 

practical difficulties states face in meeting the defence's stringent 

requirements. These include the challenge of proving the existence of 

an actual emergency and ensuring that the measures taken are 

proportionate and necessary. The discussion suggests that clearer 

guidelines and more consistent application of the Defence of Necessity 

could improve the efficacy of this doctrine in ISDS. It calls for a more 

nuanced understanding of the doctrine’s role in balancing state 

interests with investor protections, advocating for reforms that could 

enhance clarity and fairness in the application of the Defence of 

Necessity within international investment arbitration. 

 

CONCLUSION 

In conclusion, the Defence of Necessity represents a critical but 

complex aspect of international law, offering states a mechanism to 

justify otherwise unlawful actions in response to severe and imminent 

threats. This study has highlighted that while the doctrine is vital for 

enabling states to safeguard essential national interests, its 

application within Investor-State Dispute Settlements (ISDS) presents 

significant challenges. The rigorous criteria imposed by arbitral 

tribunals for the Defence of Necessity—requiring proof of imminent 

peril, necessity, and proportionality—underscore the difficulty states 

face in effectively invoking this defence. 

The variability in tribunal decisions and the practical difficulties 

encountered by states further illustrate the need for greater clarity 

and consistency in the application of the Defence of Necessity. The 

findings suggest that while the doctrine can serve as a crucial 

safeguard in exceptional circumstances, its effectiveness in ISDS is 

limited by the high threshold of proof required and the diverse 

interpretations across different cases. 

Ultimately, this study calls for a more standardized approach to the 

Defence of Necessity within the ISDS framework. By establishing 

clearer guidelines and fostering more consistent application, the 

international legal community can better balance state sovereignty 

with investor protections. Such reforms would enhance the 

predictability and fairness of dispute resolution, ensuring that the 

Defence of Necessity serves its intended purpose without undermining 

the integrity of investment treaties. 
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